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Irish dairying experienced relative decline in the late nineteenth century. After thirty 
years of mechanization and twenty years of cooperation (the first Irish cooperative was 
established in 1889), the share of Irish butter on the British market became a fraction of 
what it had been during its heyday in the mid-nineteenth century. It declined from 46.6 
per cent in 1860 to 11.9 per cent in 1910 (O’Rourke 2006), despite the supposed 
advantages of the cooperative organizational form. Thus, Solar (1990) estimates that the 
volume of Irish exports to Britain were stagnant, growing at -0.02 per cent p.a. from 
1889-1910, even after the introduction of cooperatives. Separate trade data for Ireland 
begins in 1904, and as Figure 1 illustrates, the volume of exports over this period grew by 
0.6 per cent per annum and the real value of Irish butter exports by 0.8 per cent per 
annum. 
 
[Figure 1 about here] 
 
The big winner on the British market was Denmark, which in contrast seems 
dramatically to have illustrated the advantages of embracing cooperation: Henriksen et al 
(2011) provide an econometric demonstration of this. The first cooperative was 
established in 1882, and Denmark’s share of the British butter market increased from 0.6 
per cent to 35.2 per cent over the same period.2 Even during the First World War, when 
the competition from Denmark was more or less cut off, Irish producers failed to exploit 
their temporary advantage (Meenan 1970). 
The relative failure of Irish dairying requires some explanation, especially given her 
many historical and natural advantages in dairying. We argue here that an important 
explanatory factor lies with the difficulties experienced by Irish cooperatives when 
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attempting to enforce vertically binding contracts. Indeed, it is well known that the 
establishment of cooperative creameries, which fuelled the Danish success story, relied 
on the ability to enforce the supply of milk from member farmers. Although such 
vertically binding contracts were, as demonstrated by Henriksen et al (2012), not just 
legal but strictly enforced by the Danish courts, this was not the case in Ireland. 
Comparing Ireland and Denmark purely on dairying grounds is somewhat misleading 
as the agricultural structure of both countries was significantly different (see e.g. 
Barrington 1926, pp 269-270). A greater emphasis was placed on livestock trading in 
Ireland and here Irish farmers held a significant share of the livestock trade, supplying 85 
per cent of all British imports in the 1890s (Perren 1971). Also, Ireland’s climate was 
different and dictated grass-fed cattle and militated against winter dairying (Ó Gráda 
1994, 2006). Finally, TFP growth in Irish agriculture was a respectable 0.79-0.87 per cent 
per annum over the period 1890-1910 (Turner 1996, p. 138). Thus, our question is not so 
much about absolute failure but relative failure. 
We seek to understand this by examining a number of important institutional and 
cultural differences between the two countries. In terms of the institutional framework 
for the cooperatives, in Ireland they were characterized by limited liability,3 which meant 
that shareholders did not have such a large financial stake in the enterprise, and were 
thus presumably also less concerned about potential failure. Moreover, if they 
unilaterally left the cooperative, they were not liable for any outstanding debts. This 
meant that the lack of a binding rule was even more of a problem. In terms of culture, 
previous work has demonstrated that there was a long tradition of cooperation in the 
countryside in Denmark4. Ireland did not, perhaps due to a relatively heterogeneous 
population which seems in general to have been an impediment to constructing 
cooperative institutions (O’Rourke 2007a). This heterogeneity was most obviously 
apparent in the fact that Ireland was divided between Catholics and Protestants, as well 
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as Irish and English speakers, whereas Denmark almost exclusively consisted of Lutheran 
Danish speakers. O’Rourke measures (lack of) social capital through the number of 
‘outrages’ (i.e. crimes against persons or property) per 10,000 of population at the height 
of the Land Wars (1880–2), taken from Rumpf and Hepburn (1977, p. 52).  
In fact, we argue that the lack of a binding rule might have reinforced the effects of 
poor social capital in Ireland and, combined with sub-optimal institutional arrangements, 
contributed to conflicts in the countryside, and the development of a bifurcated system 
of cooperative and proprietary creameries. Thus, there was pernicious competition for 
the finite milk supply, where farmers were continually looking for opportunities to supply 
their milk to a rival creamery, either cooperative or proprietary, for a higher price. This 
competition was between cooperatives in the north of the island, and more often with 
incumbent proprietary creameries as well as cooperatives in the south. Thus, unlike in 
Denmark, the Irish cooperatives failed to outcompete the proprietary creameries.5 
Our story illustrates the endogeneity of organizational choice, a choice that reflects 
the prevailing social, cultural, economic and institutional context of individual countries.6 
Guinnane et al (2007, p. 691), in their study of the evolution of choice of organizational 
structure, argued that business people have different ways to adapt to contracting 
problems which are compatible with the prevailing legal regimes in which they operate. 
We find evidence of such adaptability as both cooperative and proprietary creameries 
attempted to circumvent the lack of vertically binding contracts by providing loans to 
suppliers with the explicit proviso that repayment be in kind (milk). However, this market 
based approach was second best (inefficient) compared to a vertically binding contract as 
borrowers were able to ignore this and repay in cash when it suited them. 
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We do not claim that binding and poor social capital was the only reason for the 
relative decline of Irish dairying. Clearly, other factors, such as cow density and farm size 
may also have affected the capacity of cooperatives to function as in Denmark. However, 
these are not mutually exclusive and there may have been interactions between them: 
for example low cow density may have created incentives to undermine binding 
contracts. Yet, to assess the relative contribution of each factor is difficult as the question 
is not only quantitative, in terms of milk input and butter output, but it is inherently 
qualitative in terms of the same, as well as in the quality and enforcement of contracts. 
Our methodology is qualitative; we look to the records of court proceedings, where Irish 
producers attempted to enforce similar contracts to those used in Denmark, as well as to 
the thoughts of contemporaries on this matter. But we also refer readers to quantitative 
studies (Ó Gráda 1977; O’Rourke 2007a, 2007b) and show how our findings, a heretofore 
neglected aspect of the Irish experience, may offer nuanced insights into existing 
research on cooperation in Ireland. 
The remainder of this paper proceeds as follows. Section 2 discusses the theoretical 
framework from institutional economics within which we place the debate about 
cooperation in Ireland vis-à-vis Denmark. Section 3 surveys the literature on binding 
contracts in the latter, and Section 4 explains how they failed in the former. Section 5 
explores the implications of this and section 6 concludes.7 
2. Towards an institutional explanation of the relative failure of Irish dairying 
In common with Henriksen et al (2012), the present analysis is conducted within the 
framework offered by Williamson and the ‘new institutional economics’. This can be 
conceptualized as illustrated by Figure 2. The first three levels must function before firms 
can find success at the fourth level, where they simply have to profit maximize. 
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[Figure 2 about here] 
 
O’Rourke (2007a) suggests that the failure to cooperate in Ireland was due to a lack of 
social capital owing to her sectarian divisions, and thus focuses on the first level. 
Denmark’s homogeneous population after the loss of its German-speaking minority in the 
Second Schleswig-Holstein War of 1864 obviated such concerns there. Such focus on 
social capital is becoming increasingly common in studies of cooperatives – see e.g. 
Beltrán Tapia (2012) and Garrido (2014) for some recent contributions. 
Ostrom, looking at many case studies, has concluded that large-scale cooperation can 
be amassed gradually from below: ‘Once a group has a well-functioning set of rules, it is 
in a position to collaborate with other groups, eventually fostering cooperation between 
a large number of people. Formation of a large group at the outset, without forming 
smaller groups first, is more difficult.’ (Economic Sciences Prize Committee 2009). This 
observation is, of course, not uncommon. Other comparative studies of cooperation in 
Ireland and Denmark have pointed out the difference in the way the two movements 
originated: as we will discuss they were imposed from above in the Irish case, but 
emerged from below (sometimes in the face of hostility from the agricultural 
establishment) in the case of Denmark. In fact, Danish cooperatives, beside the 
supportive interpretation of contract law, were also able to cooperate at higher levels of 
aggregation: that is, cooperatives could cooperate with one another at the local, the 
regional, and at the national level. Only thirteen years after the establishment of the first 
cooperative dairy in 1882 a large regional association was formed, and in 1899 a 
countrywide association of all types of rural cooperatives was founded.  
Moving beyond the role of social capital, Henriksen et al (2012) look to the second 
and third levels, where Denmark stands out as a country where both the ‘formal rules of 
the game’ and the ‘play of the game’ worked in her favor: not only was it legally possible 
to write binding contracts, but penalties for breaking them were also enforced when 
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evoked. Here we investigate the second and third levels for the case of Ireland, and find 
that binding contracts were not enforceable. In both countries the courts of law were the 
ultimate third party enforcers of the contractual agreements between a cooperative and 
the individual member, but in the Irish case the law more often than not decided against 
the interest of the cooperative. As Figure 2 suggests, there is a feedback from each 
institutional level to the previous one, so the failure at lower levels can have a negative 
effect on the first, thus potentially leading to a deterioration of social capital, something 
which there is plenty of evidence to suggest might have been the case in Ireland (see for 
example McLaughlin and Sharp 2015a). 
3. The importance of binding vertical contracts for cooperative creameries in Denmark 
As Henriksen et al make clear, the contracts made by individual cooperative 
creameries in Denmark, together with the support they received from the legal system, 
played an important role for the success of the dairy industry in that country. In 
particular, they argue that the entry condition for a creamery, i.e. the decision of whether 
or not to establish it in the first place, depended on its expected viability – and this 
depended on whether the milk supply of members could be enforced (Henriksen 1999, 
Henriksen et al 2012, p. 203). Of the various terms in these contracts, the binding rule is 
described by them as the most important. They explain that exit by a member threatened 
the survival of the creameries in three different ways: first, by increasing average costs, 
given the large fixed costs of establishing a creamery; second, since members were jointly 
liable for the loan to establish a creamery, exit would increase the liability of those who 
remained; and third, it affected the feasibility of transport routes between members and 
dairies. Thus, all bar two creameries in their sample of 49 for which they have complete 
records of the statutes from establishment regulated exit (Henriksen et al 2012, pp. 202-
3). 
An indicator of their importance is that such contracts were prevalent from the 
beginning of the cooperative movement in Denmark. Unfortunately, the earliest statutes 
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seem to be lost, but many examples from 1886 on are saved for posterity, and reveal 
various degrees of punishment for exit. Moreover, if the cases went to court, the 
cooperatives enjoyed support from the judiciary. Other cases were resolved amicably 
(Henriksen et al 2012, p. 214-15). The story was, however, very different in Ireland, 
where farmers either failed to cooperate with each other, or even if they formed 
cooperatives, these often became rivals. 
4. The cooperatives in Ireland 
4.1 The Irish Agricultural Organisation Society 
From the late 1880s onwards, the modern industrial creamery system was introduced 
in Ireland and at the same time the novel method of industrial organization, cooperation, 
was also applied to the Irish dairy industry and led to increases in productivity in dairy 
regions (Ó Gráda 1994, p. 259; O’Rourke 2007b; Bielenberg 2009). The adaption of 
cooperation as an organizational form was spearheaded by Horace Plunkett (1854-1932) 
and Robert Andrew Anderson (1860-1942) and their creation the Irish Agricultural 
Organisation Society (IAOS), formed in 1894. Their efforts were explicitly modelled on 
Scandinavian counterparts, notably Danish and Swedish. Particular emphasis was placed 
on introducing both innovations in Munster, the historic heartland of the Irish dairy 
industry and location of the so-called ‘Golden Vale’, but from the mid-1890s efforts 
began to introduce the combined innovations in the north of the island. From its 
establishment, the IAOS was a top down promoter of cooperation, and the Irish 
experience thus, as noted above, contrasted greatly with that of the Danish, where 
cooperatives were formed by voluntary associations of peasants.8 According to Horace 
Plunkett (1905, p. 192), the IAOS was expected not just to support existing cooperatives 
but also to ‘create’ cooperatives, and even to ‘persuade’ people to adopt cooperation 
(BPP 1892). 
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Somewhat incredibly however, given that Denmark was their inspiration, it was not 
until 1902, eight years after the establishment of the IAOS and 13 years after the 
establishment of the first cooperative creamery by Plunkett and Anderson in 1889, that a 
binding rule was introduced in the standard contract they provided for new cooperative 
creameries.  
4.2 The early evolution of the binding rule and limited liability 
There was, perhaps, a more general ignorance in the UK of the importance of the 
binding rule. For example, the British government was all too aware that Irish dairying 
was being outcompeted by continental competition, and commissioned a number of 
reports into the matter. These demonstrate clearly that they were also cognizant of the 
more general importance of contracts in cooperatives. As an illustration, a report 
commissioned by the British Board of Agriculture in 1893 gives an example of the ‘Articles 
of association’ of a Danish cooperative creamery (as well as for Swedish and German 
counterparts). The contract (one of many examples in Bøggild 1887) included a binding 
rule, but although much is made of the technological requirements in the contract 
(competence of the manager, cleanliness etc.), there is no mention of the legal side 
(Board of Agriculture 1893, pp. 9-13). 
As mentioned above, however, the IAOS did eventually recognize the importance of 
the binding rule, introducing it in the standard contract they provided for new 
cooperatives in 1902:  
‘XX. Any member who shall without the consent in writing of the committee supply 
milk to any creamery other than that owned by the society for the space of three 
years from the date of his admission to membership, shall forfeit his shares, 
together with all money credited thereon.’ 
The penalty to the farmer was thus limited to the loss of his share in the creamery, 
which was probably not such a disincentive to finding alternative buyers for his milk, 
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since he was presumably not interested in cooperating anyway (see the discussion below 
on unlimited liability). Moreover, as noted by McCabe (1906, pp. 561-562), even these 
rules were ‘declared non enforceable at law in Ireland’. 
From a somewhat small base in the 1890s the number of cooperatives numbered 83 
in 1897 and tripled to 247 in 1902. By this time, the IAOS began to recognize the 
weakness of the 1902 rule relative to the rules operated in Denmark, and stated already 
in its annual report from 1902 that the ‘it would be very wise for societies to adopt a rule 
similar to the fundamental rule of the Danish co-operative dairy societies, definitely 
binding their members under penalty to supply the milk of a definite number of cows for 
a certain period. The general adoption of this [binding] rule in Denmark has tended more 
than anything else to the stability of the Danish Dairy societies’ (IAOS 1902, p. 20). By the 
end of 1908 there were 292 societies in Ireland (17 were formed in 1908 but there were 
also 13 dissolutions), and it was at last decided to adopt a new, stricter, binding rule, 
which greatly increased the penalty for disloyalty, and aimed to make ‘the delimitation of 
the area over which the creamery operates… become an accepted principle’ (IAOS 1908, 
p. 7). The new rule was as follows: 
‘Rule 5a: …each milk-supplying member shall, so long as he remains a member 
of the society, deliver to the society’s creamery on every working day, all the 
milk produced from his cows (except such as may be required for use in his 
household)… and any member who shall fail to do so shall pay to the society 
(as liquidated damages and not as penalty) the sum of one shilling per cow 
per day for every cow’s milk not so delivered…’ 
Members were made aware of the rule as it was published on the back of their shares 
and also in the society rule books.9 Note that this rule, despite the intentions of the IAOS 
as revealed by the above quotes, did not in fact specify ‘a certain period’ or specify the 
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‘area over which the creamery operates’. As we discuss below, this shortcoming was to 
form the basis of a raft of legal challenges, which ultimately made it unenforceable. 
In fact, this was perhaps an even bigger problem in Ireland than it would have been in 
Denmark, since a major difference between cooperatives in the two countries was that 
the Irish cooperatives were characterized by limited liability (Brabrook 1898, p. 140, 
Gosden 1973, p. 202). The organizational choices available did not permit the 
permutation of unlimited liability and the ability to trade10 - effectively this meant that 
members paid a nominal value for their share of the cooperative, and if it went into 
liquidation they stood to lose only to the value of their shareholdings (McGrath 2003, p. 
26). Shares were partially paid up, usually a quarter, and the remainder was held in 
reserve until such time as a society was required to call on its shareholders.11 The 
intention was that shares would be purchased for every cow that a member possessed 
and that the first instalment would be in cash and the remaining instalments in milk (IAOS 
1895, p. 19). Liability of members in a dairy cooperative was thus limited to the amount 
they held in shares within the society. As Table 1 shows, share capital in cooperative 
creameries made up approximately 55 per cent of creamery liabilities, and the remainder 
was borrowed from banks.12 
 
[Table 1 about here] 
 
Anderson later argued that the limited liability of cooperative creameries under the 
Industrial and Provident Societies Acts meant that they were hampered by a lack of share 
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capital, thus leading to a greater reliance on bank loans, which in turn were secured by 
guarantees of two members of the cooperative committee rather than the cooperative 
itself (Anderson 1935, pp. 160-162). In Denmark, however, loan capital made up more 
than 70 per cent of the capital invested, suggesting again that it was the principle of 
unlimited liability joint and several for the loans, mainly in savings banks, which had the 
binding effect (see Henriksen et al 2012 pp. 215-16). As Anderson also noted, he believed 
the individual farmers saw their subscriptions as ‘more in the light of a subscription to a 
worthy object than as an investment in a business… If his liability, in the event of a failure, 
had been made greater he might, and probably would have taken a keener interest in the 
undertaking.’ (Anderson 1935, pp. 167-168).  
4.3 The cooperatives in court: Attempts to enforce the stricter binding rule 
As discussed by Henriksen et al (2012), it did not matter whether or not the binding 
rule was enforceable, if members did not attempt to flout it. In Denmark, the rule 
certainly was tested, however, and this was also the case in Ireland. Henriksen et al 
(2012, p. 218) state that binding vertical contracts were illegal under Common Law, but 
the situation seems to have been somewhat more nuanced. In fact, according to 
Dempster (1997, p. 337), with a few esoteric exceptions, there was not a single case 
where an exclusive dealing contract had been held unenforceable as a restraint of trade 
before 1912. 
This situation changed, however, with a judgment from the Irish Court of Appeal in 
the case of Tipperary Co-operative Creamery Society Ltd v Hanley,13 subsequently upheld 
by the House of Lords. Although the King’s Bench Division had ruled against Hanley, this 
decision was reversed. The case concerned a farmer, Hanley, who although a member of 
the Tipperary Cooperative, had never supplied milk to them, contrary to Rule 5a above. 
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Correspondence between the Tipperary cooperative and the IAOS reveal their opinion 
of the importance of the case and the binding rule. In a letter to Delaney, secretary of the 
Tipperary Co-operative Creamery, regarding the initial court case, R.A. Anderson wrote 
that ‘the rule to which the County Court Judge has taken exception in such an emphatic 
manner was drafted by Counsel. It has stood the test of a considerable number of cases in 
which the creameries suing their members have invariably won their cases and I would 
refer you to recent cases in Co. Limerick where Judge Law Smith upheld the rule and gave 
decrees….The matter is one of great importance not only to your society but to many of 
the others which are similarly circumstanced and you may depend upon the IAOS doing 
everything in its power to have the law on the subject clearly laid down (our emphasis).’14 
The importance of the rule was also emphasized by Charles Riddall, local organizer for the 
southwest, who, in a letter to R.A. Anderson, stressed that ‘you perhaps don’t realize how 
much interest is being taken in this case throughout the South where the rule in question 
is operative, and how great the issue is that hangs on it; it means life or death for some 
Societies.’15 Later that year, R.A. Anderson wrote that the IAOS would ‘if necessary 
agitate in conjunction with the Co-op Union for an amendment to the Industrial & 
Provident Societies Act so as to give Irish Co-op societies the power which co-operators in 
other countries enjoy and which is the foundation of their movements.’16 Tellingly, R.A. 
Anderson believed that Cleeve’s, the largest proprietary creamery, was sponsoring 
Hanley’s action because he had been supplying milk to Cleeve’s, and this belief seems 
confirmed by subsequent events, as discussed below.17 
Thus, in the appeal of the case, the Tipperary Cooperative argued forcefully that the 
rule was ‘of vital importance to a Creamery Society’ and that ‘in the absence of such a 
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rule the creamery could not reckon on having the material necessary to carry on its 
operations’. Moreover, they argued it was ‘mutually beneficial’, since while the 
cooperative was ensured a supply, so was the farmer secured a buyer for his milk. They 
also argued that it was ‘a matter of voluntary contract. No one is compelled to become a 
member of the society; but if he does so, he knows that there are rules which will 
become binding on him, and he can read them before he becomes a member.’ 
Hanley argued with equal vigor against the rule, explaining that it was ‘uncertain’, 
‘unintelligible’, and had ‘no limit as to time or distance’. The Court of Appeal, and 
subsequently the Lords, concurred. Since the rules did not allow for the voluntary 
withdrawal of a member, except by transferring his shares which required the consent of 
the committee, and since they did not define ‘milk-supplying member’, they were found 
to be an illegal restraint of trade and an unreasonable one. The judgment stated that 
‘There can be, as it appears to me, no question as to the restraint of trade involved. The 
public inconvenience is plain. We are dealing with one of our fundamental and natural 
foods, and the admitted consequence of a large success on the part of the society would 
be to expose the public generally to obvious difficulty in obtaining a necessary and usual 
food for all people, and particularly for the young’. They are particularly critical of the 
poor drafting of the rule, explaining that it ‘ought to have been carefully and skillfully 
prepared, and should not have been left, or been attempted to be enforced, in its present 
form... It has a scope and operation altogether beyond what is reasonable for the 
protection of the society’. 
The Lords suggested a way to rewrite the rule so that it would be acceptable: ‘there 
would be no objection to a rule that members, in addition to paying the price of their 
shares, should continue to sell to the society the milk of such cattle as are fed within a 
specified distance, for a limited period. A regulation of this kind would be reasonable, and 
the same result might be obtained in other ways.’... ‘An intelligent draftsman would have 
little difficulty in preparing rules adequate to protect the society without placing 
unreasonable restrictions and obligations upon the members.’ 
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The IAOS was quick to comply with this suggestion, and asked their barrister to 
redraft the rule (IAOS 1913, pp. 10-11). The new rule stated that: 
‘Rule 6(2): … no individual member of the society, … who shall have milk to 
sell, the produce of a cow or cows kept or grazed on lands within the area 
defined in Rule 5, shall, without the written consent of the committee first 
obtained, sell any such milk to any creamery other than a creamery of the 
society, or to any company, society, person, or person who sell milk or 
manufacture butter for sale. Any member of the society committing a breach 
of this rule shall pay to the society, as and for liquidated damages, and not by 
way of penalty, the sum of one shilling per cow per day for every cow’s milk 
sold contrary hereto.’ 
This rule was swiftly implemented by cooperatives across the country, and the IAOS, 
in their annual report from 1913, stressed again that the ‘“binding rule” is not aimed, as it 
may seem, at coercing members to support their society, but at bringing home to them in 
a practical way their obligations to themselves, to their neighbors who are co-operating 
with them, and to their society’ and that it ‘is also expressly directed against the evil of 
overlapping which inevitably turns societies that ought to be living in harmony with each 
other into greedy competitors… who… are not co-operators but who are prepared to sell 
their milk to the creamery which offers the highest bid…’ (IAOS 1913, pp. 10-11). In the 
same report, the IAOS stated ‘that proceedings to enforce compliance… may be taken’ 
(IAOS 1913, pp. 10-11). 
In fact, the IAOS cherry picked cases to fight, as can be seen from a series of 
communications between R.A. Anderson and Charles Riddall.18 They finally settled on the 
Athlacca Co-operative creamery in Limerick, and agreed to pay Counsel’s fees conditional 
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on the amendment of their statutes.19 Initial judgments supported the change. A 
judgment in 1914, Athlacca creamery v Houlihan, led James Fant, IAOS Organizer, to write 
to Andersen that this ‘pretty well establishes the validity of the binding rule which now 
may go unchallenged’20. Then in 1915 Athlacca Co-Operative Creamery Ltd., v. Lynch 
again ruled in favor of the new rules. However, already in in 1916 a significant episode of 
litigation came with Coolmoyne & Fethard Co-operative Creamery Ltd v Bulfin.21 
The farmer, Bulfin, had applied for shares in the creamery under the previous binding 
rule 5, but after the rules were changed (apparently without his knowledge), he decided 
to stop supplying milk to the creamery, his reason being that he could get higher prices 
elsewhere. The cooperative thus sued him under rule 6(2) for £20 damages for breach of 
contract. Bulfin argued that the rules were a restraint of trade and injurious to the public, 
but the cooperative successfully argued that the new rules explicitly took account of the 
previous case. The King’s Bench Division and the Court of Appeal ruled that the new rule 
was not an illegal restraint of trade, or against the public interest. The judgement 
recognized explicitly that the rule had been rewritten in response to Tipperary Co-
operative Creamery Society Ltd v Hanley.  
The case was then taken to the House of Lords, who concurred. Interestingly, 
although they were bound by the previous judgment, questions were actually raised 
about whether it had been correct or not. As they state, the ‘agreement undoubtedly 
contained a restraint on individual trading, but it by no means follows that such a 
restraint is a “restraint on trade” within the legal meaning of the term’. Nevertheless they 
                                                     
19
 In the Athlacca case there were several defaulters but only one member was pursued because it was 
believed that ‘Edmund Houlihan’s case is one with no flaw in it’ (C. C. Ridall – report on Athlacca Co-
operative Creamery – 11 Nov 1913). Also, see Letter R.A. Andersen to Riddall, 24 September 1913, 16 
October 1913, and 25 October 1913. Letter John J. Breen (Athlacca secretary) to R. A. Anderson, 15 Oct 
1913. Letter Anderson to Coleman, 29 April 1913: Athlacca Creamery, ICOS archive 1088/15/3, NAI. 
20
 Letter Fant to R.A. Andersen, 4 March 1914. Athlacca Creamery, ICOS archive 1088/15/3, NAI. 
21
 ‘Coolmoyne & Fethard Co-operative Creamery Ltd v Bulfin, 1916’. The Irish reports, 1917, vol II: King’s 
Bench Division, pp 107-137. See Tipperary Co-operative Creamery Ltd, ICOS archive 1088/887/1, NAI & 
‘Coolmoyne and Fethard dairy society’ R 957, NAI Friendly Societies, for a copy of the rule 5a. 
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were obliged to accept that ‘So long as the decision of the Court of Appeal stands, such 
an agreement is, in Ireland, both illegal and void’. There is discussion about whether the 
new rule took care of both objections in the former case, namely the lack of well 
specified geographical area and the absence of any time limit to the obligation. But 
importantly, and with parallels to similar judgments in Denmark (see Henriksen et al 
2012), the judge noted explicitly the importance of the rule being upheld:  
‘… if each member is to be left to act as it pleases himself in the matter of 
sales, it is doubtful if a new venture of the sort could succeed at all. It is not a 
general restraint on competition. Any person can compete. It is merely an 
agreement entered into between several persons of full age, and aware of 
what they are doing, that they will not individually sell to a competitor of the 
whole, so as to injure the business belonging to all.’ 
Legislative action did not cease, however. A similar case, McEllistrim v 
Ballymacelligott Co-operative Agricultural & Dairy Society Ltd.,22 was ruled on in the 
House of Lords in 1919.23 The case itself was contemporaneous to the Coolmoyne case 
and was discussed in correspondence between the IAOS and its legal representatives and 
it was decided to focus on the Coolmoyne case as ‘Ballymacelligott can wait’.24 This 
cooperative had also altered its rules, so that they were identical to those declared legal 
above, but McEllistrim objected to the new wording and impeached its validity. The 
cooperative initially lost the case, since the judge ruled that the previous case rested on 
the farmer having agreed to the rules. The cooperative committee then decided to 
associate the IAOS with the case, since it ‘is one of vital importance to the whole 
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 ‘McEllistrim v Ballymacelligott Co-operative Agricultural & Dairy Society Ltd’, The Irish Reports 1918, vol 
1: Chancery Division, pp 313-338; ‘McEllistrim (appellant) and Ballymacelligott Co-operative Agricultural & 
Dairy Society Ltd (respondents)’, House of Lords Ireland [1919], A.C. 548-605. 
23
 See also Doyle 2013, p. 171. 
24
 IAOS secretary to Carrigan [K.C.] – 20 Dec 1916; Anderson to Barry [solicitor, Cashel], 5 April 1916: 
Coolmoyne and Fethard, ICOS archive 1088/263/6, NAI. 
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movement’ (IAOS 1917, p. 11). It thus turned into a battle between the IAOS and large 
proprietary creameries.25  
The IAOS was initially triumphant when the Court of Appeal reversed the judgment 
and held that the rule was binding, since the change was lawfully made. But it was 
eventually overturned in the House of Lords, where it was declared that the rules 
‘imposed upon members a greater restraint than was reasonably required for the 
protection of the society’. For reasons which are not at all clear, the new contract, 
although meeting one of the demands made after the Tipperary vs. Hanley case, namely 
that the geographical area covered by the cooperative was well specified, did not limit 
the duration of the binding rule in terms of time. 
Anderson (1935, pp 170-171) later recalled the struggle to enforce the binding rule, 
and believed that ‘…if we had limited to a definite period, I think the appeal would have 
been dismissed.’ It is thus difficult to conclude anything other than that the cooperatives 
in Ireland failed due to the poor draftsmanship of their lawyers rather than obstacles put 
in place by the legal system as such. Why the IAOS failed to such an extent can only be 
speculated upon. One factor might have been purely financial: the IAOS was dependent 
on donations from member societies, many of which seemed to have been reluctant to 
fund it (the archives of the IAOS are full of copies of letters informing members that their 
subscriptions were overdue). Perhaps they were simply unable to afford good legal 
advice, a point which is noted explicitly in correspondence between the IAOS and the 
Coolmoyne Committee. Apparently the Coolmoyne case had ‘more than absorbed all that 
was provided for in the way of legal expenses for the year’.26 In any case, the decision in 
1919 introduced into English law the idea that an exclusive dealing contract was a 
restraint of trade (Dempster 1997, p. 338).27 
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 Described as ‘opponents of the Co-operative movement’ by Anderson when retrospectively discussing 
the McEllistrim case (1935, pp. 170-171).  
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 Anderson to Barry, 16 December 1916, Coolmoyne and Fethard, ICOS archive, 1088/263/6, NAI. 
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5. The result of no binding: The competition for milk supply in Ireland 
Anderson argued that the combination of limited liability and the uncertainty 
surrounding the binding rule meant that a farmer was ‘interested… in hawking his milk 
supply from his own creamery to some competing concern – alas, often misnamed co-
operative’ (Anderson 1935, pp. 167-168). However, from reading their annual reports, 
the IAOS before Irish independence seems to have measured the extent of its 
achievements largely through the number of cooperatives established whether or not 
they ended up competing against each other. As Table 2 illustrates, in these terms, they 
were successful, and the cooperative share of production gradually increased.28 
 
[Table 2 about here] 
 
Denmark never had a large proprietary sector and the competition mostly consisted 
of traditional landed estates or small ‘community creameries’ founded in the 1870s 
(McLaughlin and Sharp 2015b). However, in Ireland private creameries retained an 
important share, particularly in Munster, which was also the center of dairying. Here the 
private sector was dominated by the public company, the Condensed Milk Company of 
Ireland Ltd., ‘Cleeve’s’, which was a large purchaser of milk and a large-scale exporter of 
canned condensed milk and, during the First World War, an important supplier of the 
British military (Bielenberg 2009, p. 75). Cooperatives in the province were also the 
predominant contributor to the recorded output of the IAOS, at roughly double the 
cooperative output in the rest of Ireland (Bolger 1977, p. 183). 
                                                                                                                                                                
neglected to cite a previous binding case, Taff Vale Railway Co v Macnabb, which provided the former 
definition of restraint of trade. 
28
 Although the numbers are certainly inflated, because cooperatives which ceased operations were not 
immediately deleted from the registers. 
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Map 1 – a snapshot of the situation in 1908 - illustrates the end result. Creameries 
clustered at opposite ends of the country, with cooperatives competing largely against 
each other in the north, and largely against proprietary creameries in the south. Note the 
absence of creameries across the center of the island, which was due to the 
aforementioned livestock trade. The competition meant that creameries could not be 
ensured a regular supply of milk, owing to the absence of a functioning binding rule. 
 
[Map 1 about here] 
 
In fact, the nature of the non-cooperatives shown in Map 1 is also more complex than 
a cooperative versus non-cooperative narrative might suggest. Many of the large joint-
stock creameries opened branches and these were predominantly located in the 
southwest of the island in the Golden Vale and, according to Porter (n.d./1909), ‘many of 
the smaller joint-stock, though not strictly co-operative, are mostly owned and worked by 
the milk suppliers’. It is possible to address this by using the records of dissolved 
companies.29 We searched the typeset catalogue of dissolved companies reconstituted 
after 1924, held in the national archives of Ireland, for words such as ‘butter’, ‘dairy’ and 
‘creamery’. This search yielded 23 companies, of which a number were not creameries 
but wholesalers or general producers.  
 
[Table 3 about here] 
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The records of the creameries varied in consistency, but many contained information 
on shareholder name, address, occupation and shareholder value, and some also 
contained the memorandum of association and articles of association. For the 
companies, the records also show what happened upon dissolution. The records found 
are summarized in Table 3. The list contains not only the largest indigenous ‘creamery’, 
Cleeve’s, but also a number of smaller companies. The list also contains a number of 
companies that later converted into Industrial and Provident Societies (i.e. cooperatives). 
An interesting finding from Table 3 is the average shareholding in and participation of 
farmers as shareholders in each company, showing that large companies, in terms of 
capitalization, had less shareholders and few if any farmer shareholders, whereas smaller 
companies had more shareholders and a larger share of farmers as shareholders, thus 
confirming Porter’s statement.  
This brings up the issue, in terms of the organizational structure in Ireland, of what 
exactly it meant to be a cooperative or proprietary creamery. Many of the proprietary 
enterprises looked very much like the cooperative societies, which themselves were not 
functionally equivalent to cooperatives in the Danish sense, due to the absence of the 
‘fundamental’ binding rule. Thus, although the absence of competition from large 
incumbent proprietary creameries was an important factor behind the cooperative 
success in Denmark, to characterize the problem merely as such would be to oversimplify 
the difficulties faced. In fact, as Bolger (1977, p. 205) noted, this problem was just as 
pronounced, ‘regrettably, between co-ops themselves.’ 
To illustrate this, we need only look at the history of the Tipperary Co-operative 
Creamery (the society involved in litigation cited above). When it was first founded R. A. 
Anderson wrote to the secretary of the Tipperary society stating that ‘I rather fear that 
the proposed site is too close to Greenane Cooperative Agricultural and Dairy society to 
prevent overlapping and to ensure a proper milk supply.’ It later transpired that the 
chairman of the Greenane Society, Fr. Murphy, presided at the preliminary meeting of 
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the Tipperary Co-operative creamery. Fr. Murphy later assured Riddal that ‘a co-op 
creamery in Tipperary would not be in competition with any creamery but Cleeve’s local 
factory, of which the people declare themselves tired’ and that the ‘binding rule was 
unanimously adopted, and the committee will have the option of refusing milk of any 
member who may have supplied it to any creamery than that or those by the society at 
any time.’ Later Riddal wrote to R. A. Anderson that with ‘the members being all legally 
bound to supply their milk, I feel confident that the society will be a great success, and 
will hit Cleeve severely.’30 It seems therefore that the IAOS was not only careless about 
allowing cooperatives to have overlapping districts, but also actively promoted a turf war 
with the proprietary operators, and seems to have over-estimated the expected viability 
of its cooperatives in the presence of both proprietaries and cooperatives. 
The proprietary operators responded in kind, however, and the annual reports of the 
IAOS made continual reference to the competition between creameries for milk supplies. 
For example, in 1899 it was stated that competition led to creameries paying a higher 
price for milk (IAOS 1899, pp. 15-16). Such ‘overpricing’ was presumably motivated by a 
desire to exploit economies of scale, and potentially even to cause the rival to fold, thus 
leading to the capture of even more suppliers. The support of large proprietary 
creameries such as Cleeve’s for the bids to flout the binding rule might also suggest that 
some cross-subsidizing was going on to make this possible, at least in the private 
creamery sector. 
Even after the first binding rule was introduced in 1902, complaints were often made 
about the problems of competing creameries in the IAOS reports. In 1907 reference was 
made to the practice of ‘milk grabbing’ resulting from overlapping boundaries as a result 
of competition between cooperatives (IAOS 1907, p. 6, p. 26), and the report from 1916 
expresses surprise that completion between cooperatives continues ‘in districts where 
there is a common proprietary competitor to fight’ (IAOS 1916, p. 42) – again reflecting 
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 Letter IAOS secretary to Joseph Delaney, 2 April 1908; letter Riddal to Delaney, 3 April 1908; Riddal to 
IAOS 10 April 1908; Letter Riddal to R. A. Anderson, 27 April 1908: Tipperary Co-operative Creamery Ltd, 
ICOS archive 1088/887/1, NAI.  
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the belligerent tone of the IAOS. In fact, the aforementioned Coolmoyne creamery was 
with the full knowledge of the IAOS placed so as to capture milk supply from Cleeve’s, 
according to correspondence we found between Riddall and Anderson.31 
This competition had pernicious effects on the whole industry. We found examples of 
creameries sometimes being forced to accept poor quality milk out of fear of a loss of 
supply: competition thus manifested itself both in terms of prices offered as well as in the 
quality they were prepared to accept. The IAOS continually exhorted creamery managers 
to implement quality control policies but these were difficult to enforce as a result of 
competition as rivals undercut policies (e.g. IAOS 1905, p. 3, IAOS 1906, p.7, IAOS 1907, 
p.5). Perhaps also Cleeve’s condensed milk required less stringent quality controls than 
butter production. Anderson (1935, p.236) later recalled creameries finding objects such 
as straw and fish heads in milk when it was strained and noted that ‘I frequently found 
that greater strictness as to condition of the milk was enforced in the cases of those 
suppliers whose farms were adjacent to the creamery than in the cases of those suppliers 
who lived on the outer edge of the creamery area and had another creamery, just as 
near, where they might expect more laxity. The neighboring suppliers had no alternative 
and could therefore be dealt with more firmly’. Thus, creameries, due to competition 
from both proprietary and cooperative creameries, implemented differential pricing with 
farmers furthest away receiving a higher price than those closest to the creamery (IAOS 
1916, p. 42, IAOS 1919, p. 11). In fact, the Free State government rationalized the dairy 
industry under the auspices of the Dairy Disposal Board in the 1920s (see Breathnach 
2000, pp 169-170) explicitly with the motivation to avoid competition between 
creameries.32 
There were alternatives to the binding rule of course. One was through government 
legislation, but this seems to have been politically unacceptable for most places before 
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 Report on Coolmoyne proposed co-operative creamery, letter C. C. Riddall to R. A. Anderson, 26 July 
1909. Coolymoyne and Fethard Creamery, ICOS archive 1088/263/1, NAI. 
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the twentieth century, with the exception of New Zealand in 1894 (Brooking 1996). 
Ireland singularly failed to enact similar legislation, despite intense debates, until the 
1920s (Johnson 1985, pp 11-12). Another was to issue loans to suppliers in return for a 
commitment to supply milk. 
Historically, butter merchants in Cork ‘advanced money to the people’ on the 
condition that they ‘required a monopoly of their butter.’33 This tradition, it seems, was 
also attempted by creameries at the turn of century. The British Cooperative Wholesale 
Society (CWS) attempted, as outlined by Redfern (n.d. [1913], pp. 302-303), to use loans, 
amounting to £0.5 million, to tie-in a regular milk supply and ‘the chief condition of 
lending was that borrowers should pledge their milk in repayment’, as did smaller joint-
stock creameries (see Table 3), who regularly included credit to suppliers as assets in 
their audited annual accounts. Cooperative creameries also tried to use loans to tie in 
members, although the IAOS was suspicious of the practice as ‘little better than the old 
system of money-lending by butter merchants, which held the dairy farmers of the South 
of Ireland in bondage’ (IAOS 1909, p.9). Besides, this system met of course with 
difficulties owing to the fluctuating prices of butter and thus the value of the repayments, 
and was in sharp contrast to the situation in Denmark, where we have found evidence of 
only two cases where Danish cooperative creameries granted small short loans to 
members, plus a few cases in which members were running a deficit, when the purchase 
of butter and cream exceeded the value of the raw milk delivered. Lending as such was 
never seen as a task of the cooperative creameries, and was not necessary due to a 
functioning binding rule. 
Ultimately, it seems safe to conclude that a well-functioning binding rule would have 
obviated many of the problems faced by the Irish cooperatives. Without it, they were not 
able to compete with their larger and richer proprietary counterparts, and were, 
demonstrably, not a superior organizational form in Ireland. However, without binding 
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 E.g. see exchanges between Daniel O’Connell (M.P. and director of the National Bank) and Piers Mahony 
(solicitor of the Provincial Bank of Ireland) at the select committee on Joint Stock Banks in the 1830s (BPP 
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conflict was exacerbated. Nothing helps to illustrate this more than the violent events 
after the decision of the House of Lords on 25 August 1919, which saw the destruction of 
the rival proprietary creamery, Slattery & Sons (see McLaughlin and Sharp 2015b). The 
lack of a binding rule reinforced already poor social capital, in contrast to for example the 
Netherlands, which although similarly divided in religious terms was able to create 
parallel cooperative organizations along religious lines (Colvin and McLaughlin 2014). 
6. Conclusion 
We have taken up again the argument that the failure of Irish dairying relative to 
Denmark (and later competitors) was due in large part to a failure of cooperation. We 
focused on the difficulties caused by the inability to bind suppliers, which might have 
been due to and in turn reinforced poor social capital. Thus there was a vicious circle in 
Ireland, compared perhaps to a virtuous circle in Denmark. We cannot demonstrate that 
this was the reason why there were fewer cooperatives in Ireland, but we suggest that if 
they were not superior as an organizational from, then their emergence was at least less 
likely. The lack of a binding rule seems largely to be due to the incompetence of the IAOS 
and their Counsel, which ultimately led to its defeat in the courts. Thus, in Ireland the 
cooperative organizational form struggled to compete with private forms and the market 
was divided between both, unlike in Denmark, which was overwhelmingly cooperative. 
We have emphasized the legal deficiencies here, but we believe that the impact of 
this on social capital needs more work. The aforementioned study by Garrido on 
irrigation communities in eastern Spain demonstrates that seemingly well-functioning 
cooperatives that had existed for centuries still could fail to create ‘a culture of trust’. In 
the Spanish case cooperating at the marketing level could potentially have presented a 
great advantage for the export of oranges. A totally different angle is proposed by 
Glaeser et al (2002) who use an investment model to analyze an individual’s incentive to 
invest in social capital and find that time horizons are extremely important: when 
individuals have a high probability of mobility they are less likely to invest in social capital. 
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The reason for this is intuitively clear, but we cannot prove that the far higher emigration 
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Table 1: IAOS creamery membership and liabilities, 1906 
 Ulster Munster Leinster Connacht Ireland 
Membership 19,741 6,896 2,247 11,834 40,718 
Paid-up Share capital (£) 52,880 34,183 11,030 19,736 117,829 
Loan Capital (£) 45,995 31,316 8,499 9,671 95,481 
Total capital (£) 98,875 65,499 19,529 29,407 213,310 
Share capital per member (£) 2.68 4.96 4.91 1.67 2.89 
Mean membership  190 90 107 455 179 
Mean paid-up share capital (£) 513 438 525 705 512 
Mean loan capital (£) 447 402 405 358 417 
Mean total capital (£) 960 851 930 1,089 936 
Mean share capital per member 
(£) 3.66 6.27 4.72 1.73 4.41 
Source: IAOS annual report 1906 
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 Number % % % % % 
1892 175 76.57 23.43 75.43 73.48 26.52 
1893 190 75.79 24.21 79.47 72.19 27.81 
1894 226 73.01 26.99 77.43 70.29 29.71 
1895 255 75.69 24.31 80.39 75.61 24.39 
1896 279 74.19 25.81 80.29 75.89 24.11 
1897 324 73.77 26.23 77.16 79.20 20.80 
1898 387 57.36 42.64 71.83 68.35 31.65 
1899 480 63.33 36.67 66.04 79.18 20.82 
1900 506 62.45 37.55 65.81 79.88 20.12 
1901 547 62.16 37.84 63.62 80.75 19.25 
1902 584 75.17 24.83 62.50 84.66 15.34 
1903 612 79.25 20.75 62.42 81.41 18.59 
1904 609 75.04 24.96 62.40 81.32 18.68 
1905 791 67.89 32.11 59.04 79.23 20.77 
1906 780 55.77 44.23 61.15 76.52 23.48 
1908 644 48.91 51.09 56.83 70.22 29.78 




Table 3: Dissolved companies 











Ballingarry dairy company Y 1127 147 7.67 92.52 5/5/1896 19/02/1926 - 
Condensed Milk company of Ireland Y 350000 26 14000.00 0   13/11/1923 
Castlecor Dairy Company  Y 887 75 11.83 89.33 18/3/1890 11/08/1927  
Irish creameries & exporters 
association 
- - - - - - - - 
Drangan co-operative creamery Y 444 81 5.48 91.36 29/10/1897 31/07/1933  
Bandon co-operative stores Gen 4000 7 571.43 28.57 14/12/1899  15/03/1938 
Golden Vein dairy companies Y 9000 9 1000.00 0 16/07/1900  19/10/1938 
Newmarket dairy company Y 20878 27 1304.56 12.50 30/04/1904  22/06/1935 
Irish dairymen N 10000 18 588.24 0 30/07/1919  28/08/1931 
Ballimena Dairy Company Y 2000 2 1000.00 50.00 08/03/1920  30/11/1925 
Ballyhay dairy company Y 665 39 17.97 83.78  12/12/1923  
Buttevant dairy company Y - - - - - 25/06/1924  
Churchton dairy factory company Y 791 52 15.82 57.69  29/11/1924  
Galbally dairy company Y - - - - - 08/03/1922  
Cork Farmers Milk emporium Gen 4870 195 25.23 99.48 29/09/1921 30/01/1935  
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United Irish counties milk producers - - - - - - - - 
Irish creamery company ltd N 2 1   21/04/1923  09/03/1928 
Condensed Milk Company of 
Ireland (1924) ltd 
Y 85000 14 7894.74 0.00 16/02/1924  25/04/1927 
Puritas Milk Products company Milk 250 -   12/03/1927  26/10/1927 
Cleeve (Ireland) ltd Y - - - - 19/05/1927  14/02/1929 
X.L Dairies N 121 5 24.20 0.00 18/08/1927  20/12/1928 
Irish milk products N 2 2 1.00 0.00 10/08/1929   
The Royal Meath Dairy ltd Gen 2000 5 400.00 100 08/08/1934  05/10/1943 
Sources: Dissolved company files: D 1134, 1323, 1380,2020, 2151,2424, 2480, 2871, 4755, 4921, 6143, 6148, 6154, 6168, 7027, 7082, 7159, 7252, 7611, 7620, 




Table 4: Cow and creamery density, 1892, 1901 and 1908 
 1892 1901 1908 
 Milch cows per square mile 
Leinster 31.19 30.84 30.83 
Munster 60.17 63.11 65.89 
Ulster 54.52 54.23 52.65 
Connaught 30.52 31.90 32.31 
 Cooperatives per 10,000 square miles 
Leinster 7.93 21.14 36.99 
Munster 37.62 72.01 117.14 
Ulster 0.00 117.84 181.57 
Connaught 0.00 39.35 62.06 
 Creameries per 10,000 square mile 
Leinster 46.23 71.33 56.80 
Munster 141.86 374.00 393.35 
Ulster 6.01 138.28 215.24 
Connaught 4.54 45.41 84.76 
 Creameries per 10,000 Milch cows  
Leinster 1.48 2.31 1.84 
Munster 2.36 5.93 5.97 
Ulster 0.11 2.55 4.09 
Connaught 0.15 1.42 2.62 







Map 1: Creameries in Ireland, 1908 
 
Source: Source for cooperatives: IAOS annual report 1908 and Porter (n.d./1909); source for non-











Figure 1: Irish butter exports 
 
Source: DATI export statistics: Jason Begley, Frank Geary and Kevin H. O'Rourke (eds.), HNAG Database of 
Irish Historical Statistics (http://www.tcd.ie/iiis/HNAG/HNAG_database.htm)  
Figure 2: Economics of institutions 
 



















rules of the game—esp. 
property (polity, 
judiciary, bureaucracy)
